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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.
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taking on the government: what 
is misfeasance in public office? 
A class action has been issued in the New 
South Wales registry of the Federal Court by 
applicants claiming to have suffered damage 

as a result of government action taken in banning live cattle 
exports. Partner, Anne Freeman and Law Graduate, Brendan May 
provide an overview of the claim in Brett Cattle Company Pty Ltd v 
Minister for Agriculture, Fisheries & Forestry & Anor.

the anti-bullying jurisdiction: 
the first 12 months 
Partner, Erin McCarthy and Lawyer, Eliza 
Hampton take a look at the first 12 
months of the operation of the Fair Work 

Commission’s anti-bullying jurisdiction.

57
allegations of union corruption 
- an update on the Royal 
commission into union 
misconduct
Partner, Erin McCarthy and Lawyer, Eliza 

Hampton provide an overview of the Royal Commission into 
Trade Union Governance and Corruption following the release of 
the interim report.
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amendments to aSX Guidance 
note 27 - trading policies
On 30 January 2015 the ASX released 
an amended version of ASX Listing Rule 
Guidance Note 27 - Trading Policies 

which provides updated guidance to listed entities regarding 
compliance with the requirements of ASX Listing Rules 12.9 to 
12.12 regarding trading policies. Partner, Esteban Gomez and 
Associate, Rachel Austin discuss the updated Guidance Note.
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The anti-bullying jurisdiction: the first 12 months
Partner, Erin McCarthy and Lawyer, Eliza Hampton take a look at the first 12 
months of operation of the Fair Work Commission’s anti-bullying legislation.

The Fair Work Commission’s anti-bullying 
jurisdiction came into operation on 1 
January 2014. The jurisdiction allows 
workers who reasonably believe that they 
have been bullied at work to apply to the 
Fair Work Commission for an order to 
stop the bullying. The Commission may 
make such an order if it is satisfied that 
bullying has occurred and there is a risk 
that bullying will continue.

In the first six months of operation, the 
Commission received more than 100,000 
unique website hits regarding anti-bullying, 
and dealt with more than 3500 telephone 
enquiries. In the period from 1 January-30 
September 2014, 532 applications were 
received by the Commission.

Despite these high numbers, only 36 
applications were finalised by a decision, 
and of those only 1 resulted in the grant 
of an order to stop bullying. This could 
indicate a successful settlement procedure 
through mediation or conciliation 
without the need for a Commission 
determination, or a failure on the part of 
the worker to understand the limitations 
of the jurisdiction resulting in their 
withdrawal from the claim, i.e. that no 
monetary compensation can be awarded 
or that there needs to be an on-going risk 
of bullying.

The first twelve months has produced a 
number of interesting decisions. Due to the 
infancy of the jurisdiction, the boundaries 
of the Commission’s powers are still being 
tested, and the interpretation of what 
constitutes bullying in a workplace is largely 
dependent on the circumstances of the 
particular case. This has sometimes resulted 
in lengthy discussion in the Commission’s 
decisions.

Employer’s should be mindful that although 
there have been very few decisions handed 
down by the Commission in this jurisdiction, 
the number of applications and enquiries 
indicates that employees are aware of the 
operation of the new jurisdiction and are 
not afraid to involve the Commission where 
they believe they have been bullied. Being 
informed of the limitations and operation 
of the jurisdiction will allow employers to 
better respond to complaints of bullying 
internally and prepare a course of action if 
the matter proceeds to the Commission.

Piper Alderman has recently held a series 
of seminars in the Sydney, Melbourne, 
Adelaide and Brisbane offices to expand 
further on the operation of the anti-
bullying jurisdiction, and to look at some 
of the more significant jurisdictional 
decisions which have been handed down. 
If you would like further information on 
the anti-bullying legislation and its impact 
over the past 12 months, or if you have 
received notification of a bullying claim 
and would like assistance, please do not 
hesitate to contact a member of our 
Employment Relations team.

For further information contact: 

 Erin McCarthy, Partner 
 t +61 8 8205 3468 
emccarthy@piperalderman.com.au

 Eliza Hampton, Lawyer 
 t +61 8 8205 3330 
ehampton@piperalderman.com.au
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Background to the Live Export Ban 
Class Action

In late May 2011, ABC’s Four Corners 
broadcast video footage taken inside 
Indonesian abattoirs of animals that had 
been shipped live to Indonesia from 
Australia. The harrowing images showed 
the abuse and cruel mistreatment of the 
animals in their handling and slaughter. 
The reaction from the public and animal 
rights activists was vocal and swift, 
demanding something be done to halt the 
practice. A number of Senators, as well 
as backbenchers of the ALP Government, 
threatened a revolt if changes were not 
made, and within a fortnight Senator Joe 
Ludwig, in his capacity as then Minister 
for Agriculture, Forestry and Fisheries, 
had signed two control orders that had 
the effect of temporarily suspending the 
export of all live cattle to Indonesia for six 
months. The orders were made under the 
Export Control Act 1982 (Cth) (the Act), 
and the Export Control (Orders) Regulations 
1982 (Cth) (the Regulations). The first 
was immediately done to prohibit the 
export of live animals to specific locations 
in Indonesia, while the second was a 
blanket ban (the Second Control Order). 

The Federal Government told the cattle 
industry and the public that the ban would 
stay in place until the proper treatment 
and welfare of animals throughout the 
whole supply chain could be ensured. 
The move angered the industry, which at 
the time valued the exports to Indonesia 
at over $300 million annually, and had 
instead called for a partial ban. The ban 
was lifted after one month. 

It wasn’t long before legal action was 
threatened by the producers, farmers 
and exporters affected by the ban but it 
took until late last year for an originating 
application starting a representative 
proceeding to be lodged with the Federal 
Court. 

The first cause of action pleaded by the 
applicants is that of misfeasance in public 
office by (then) Minister Ludwig. The 
second cause of action is related to the 
first, namely a declaration that the Second 
Control Order was invalid. 

Misfeasance in Public Office

The word ‘misfeasance’ comes from Old 
French, and means to ‘wrongly do’. The 
tort itself is notoriously difficult to prove. 
While having its foundations as an ‘action 
on the case’, as opposed to negligence, 
the essential quality of the action is 
the intentional or recklessly indifferent 
infliction of harm, by a public officer, that 
results in loss or damage.

In Northern Territory v Mengel the majority 
of the High Court explained that the 
tort “is a deliberate tort in the sense 
that there is no liability unless either 
there is an intention to cause harm or 
the officer concerned knowingly acts in 
excess of his or her power.” As for the 
former (sometimes referred to in the 
language of ‘malicious’ intent or ‘bad 
faith’), the majority in Mengel indicated 
that intentional infliction of harm includes 
not only deliberate acts of harm, but 
acts (and omissions) which are done 
with “reckless indifference to the harm 
that is likely to ensue”. As to the latter 
(referred to as the ‘ultra vires’ category 
of misfeasance), rather than simply an act 
that a public officer knows is beyond their 
power that results in damage, there are 
additional requirements depending on the 
knowledge of the public officer. If there is 
actual knowledge that the act is beyond 
power, the plurality suggested that the 
risk of harm involved must be foreseeable, 
while if there is no actual knowledge, it is 
not enough to say that the officer ought 
to have known such an act was beyond 
power, rather that the public officer must 
have recklessly disregarded the means 
of ascertaining the true extent of his or 
her power. It is important to note that, 
regarding actual knowledge, the additional 
element of reasonable foreseeability has 
been criticised as dicta of the court in 
Mengel, and so not binding. 

Taking on the Government: what is misfeasance 
in public office?
A class action has been issued in the New South Wales registry of the 
Federal Court by applicants claiming to have suffered damage as a result of 
government action taken in banning live cattle exports. Partner, Anne Freeman 
and Law Graduate, Brendan May provide an overview of the claim in Brett 
Cattle Company Pty Ltd v Minister for Agriculture, Fisheries & Forestry & Anor.
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It has been suggested that such a 
requirement takes the tort further 
from its origins and purpose as creating 
personal liability for public officials due to 
misuse of public power, and conflates it 
with the tort of negligence. 

Similar reasoning to Mengel was later 
employed by the majority of the High 
Court in Sanders v Snell. There the 
majority cited Mengel, and stressed the 
importance of identifying the intention 
with which the public official acts. 
Importantly, the Court in Sanders also 
picked up the dicta of Justice Brennan in 
Mengel that a misfeasance claim relying 
upon ultra vires can include acts that are 
invalid due to a lack of procedural fairness.  

The tort is difficult to prove because of 
the focus on the requisite state of mind 
of the public officer, one described in the 
Federal Court last year as a “very serious 
allegation” by Justice Foster in summarily 
dismissing a claim for misfeasance in public 
office. 

The Case as Pleaded

The Statement of Claim pleads that as 
of May 2011, prior to the control order 
being made, Minister Ludwig was aware 
that participants in the live export industry 
had voluntarily proposed and were taking 
measures to improve animal welfare in the 
trade with Indonesia. Furthermore, it pleads 
that the industry informed the Minister that: 

 � the major export period had recently 
begun and would continue till mid-
November

 � 376,000 head of cattle were currently 
being prepared for export within six 
months that could not be diverted to 
different destinations

 � live exports to Indonesia represented 
around 80% of all Australian live cattle 
exports

 � producers did not have the capacity to 
hold excess animals for the remainder 
of the dry season

 � prohibiting live exports would cause 
significant loss and damage to farmers, 
producers and investment generally

 � such a prohibition was unlikely to 
improve animal welfare. 

That the Minister was informed of 
these issues is crucial to the success 
of the applicants’ claims. Against this 
background, the claim also pleads 
that there was no advice given to the 
Minister from his Department or any 
other source which recommended 
the Second Control Order be made, 
nor that it was a valid exercise of the 
Minister’s power. 

The applicants also argue the Second 
Control Order was invalid as it was 
either made for a purpose extraneous 
to the purposes of the Act, or was ultra 
vires the Act due to being unreasonable 
and lacking proportionality. Accordingly, 
the applicants argue that the Minister 
was recklessly indifferent to the invalidity 
of the order and the loss he knew 
it would or would likely cause, and 
recklessly disregarded the means of 
obtaining legal advice as to the Order’s 
validity. 
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Summary

Thus, in order to further their chances 
of success, the applicants allege that, as 
opposed to solely an actual intention 
to cause harm (which would be difficult 
to make out), the Minister was also 
recklessly indifferent to the harm the 
Second Control Order would likely 
cause. In the alternative, the claim pleads 
that not only was the Second Control 
Order invalid, but the Minister recklessly 
disregarded the means of obtaining 
legal advice as to the extent of his actual 
power. As such the claim appears to 
avoid the contentious and difficult route 
of suggesting that the Minister actually 
knew the order was beyond his power to 
make and that the risk of the harm was 
reasonably foreseeable, whether to him 
or an independent observer. 

Defence

For its part, the Commonwealth 
has filed a defence that says a report 
commissioned by Meat and Livestock 
Australia and Livecorp that is relied on 
by the applicants actually disclosed many 
more significant animal welfare issues than 
the applicants admit. The Commonwealth 
also goes into further detail as to the 
response to the report from RSPCA 
Australia, which was highly critical of 
the methodology and conclusions of the 
report, and which argued that it was 
clear there were significant risks to animal 
welfare in the way animals were handled 
and slaughtered in Indonesia, and that 
a majority of animals were subjected to 
significant levels of pain, fear and distress 
during these processes. 

For further information contact: 

 Anne Freeman, Partner 
 t +61 2 9253 9934 
afreeman@piperalderman.com.au

Furthermore, the Commonwealth says 
that the industry proposal given in May 
2011, and the later industry plan given 
in June 2011, were both regarded by 
the Minister as an inadequate response 
to legitimate community expectations 
for improving animal welfare in the live 
export industry. The Commonwealth also 
detailed the community response (over 
40,000 emails and a significant number 
of telephone calls) demanding that the 
live animal export trade cease. Crucially, 
the defence provides details of the advice 
received by the Minister as to the loss 
that relevant industry stakeholders would 
suffer, and denies that the Second Control 
Order was invalid. Rather, in answer 
to this allegation, the Commonwealth 
submits that a Minister is entitled to 
take into account a broad range of 
considerations in making such an order 
under the Regulations, and a legislative 
response to community concerns about 
animal welfare is well within the purposes 
of the Act. 

Conclusion

Absent any targeted malice or reckless 
indifference to harm by the Minister, a 
lot will depend on whether the Second 
Control Order was within the power 
of the Minister under the Act and the 
Regulations, according to their purposes 
and provisions. Only if it established 
that it was beyond the power of the 
Commonwealth to make such an order 
can the applicants then argue the Minster 
either knew this was the case and made 
the Second Control Order anyway, or 
alternatively, recklessly disregarded the 
means of ascertaining the true extent 
of his power before making such an 
order that caused loss and damage, all of 
which will no doubt turn on the evidence 
available.  

 Brendan May, Law Graduate 
 t +61 2 9253 9931 
bmay@piperalderman.com.au
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Allegations of union corruption - an update on 
the Royal Commission into Union Misconduct
Partner, Erin McCarthy and Lawyer, Eliza Hampton provide an overview of the 
Royal Commission into Trade Union Governance and Corruption following the 
release of the interim report.

On 15 December 2014, Commissioner 
John Dyson Heydon AC QC handed his 
Interim Report to the Governor General Sir 
Peter Cosgrove. The report was tabled in 
Parliament on 19 December 2014.

The report is divided into two volumes. The 
first gives a detailed background into the law 
relating to trade union obligations and the 
different funds which have been set up by 
these associations. The second volume looks 
at the specific problems within unions which 
were the subject of the hearings conducted, 
and the basis upon which many union 
officials gave evidence. 

The unions in focus in volume two are 
the Construction, Forestry, Mining, 
and Education Union (CFMEU), the 
Health Services Union (HSU), the 
Transport Workers Union (TWU), the 
Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing And 
Allied Services Union (CEPU), and the 
Shop, Distributive And Allied Employees 
Association (SDA). 

A third volume, detailing serious criminal 
matters, is not open to the public to protect 
the individuals’ named in the report. It was 
found that a significant proportion of the 
evidence could not be released due to 
threats made to witnesses and their families.

Recommendations 

The lengthy report covers specific 
incidents for each organisation which 
have been cause for suspicion of union 
misconduct, and a number of significant 
recommendations have been made:

 � The Commonwealth Department of 
Public Prosecutions (DPP) consider 
criminal charges against a range of 
CFMEU officials in relation to various 
acts of intimidation and coercion.

 � The Australian Securities and 
Investment Commission (ASIC) 
consider charges against the 
Queensland State Secretary of 
the CFMEU for breaches of the 
Corporations Act 2001 (Cth).

 � The Victorian Secretary and 
Assistant Secretary of the CFMEU be 
considered by the Victorian DPP for 
prosecution for blackmail.

 � The Commonwealth DPP consider 
criminal charges against a range of HSU 
officials for making false statements 
contrary to the Commonwealth 
Criminal Code.

 � The relevant authorities in Victoria 
and Western Australia consider laying 
fraud charges against the former 
officials responsible for the AWU 
Workplace Reform Association slush 
fund.

The report found there was no case to 
be made against former Prime Minister 
Julia Gillard, who unknowingly helped set 
up a union slush fund in the 1990s.

Further Comment

The report also made criticism of the way 
in which union election slush funds were 
operated:

 � They appear to operate largely in 
secret.

 � They often suffer from deficient or 
non-existent record-keeping.

 � Contributions to the funds may be 
involuntary.

 � They give a disproportionate 
advantage to officeholders.

 � Candidates commonly plead 
ignorance in relation to the source of 
funding, expenditure and debt.
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The report highlights the potential need 
for greater oversight and governance 
of union activity, particularly in the 
construction industry. The legislation 
to establish a Registered Organisations 
Commission (the Fair Work (Registered 
Organisations) Amendment Bill 2014) will 
be before the Senate for debate in the 
first Senate sitting week commencing 9 
February 2015.

The government must now consider 
the recommendations contained in the 
interim report to determine any action 
that needs to be taken.

For further information contact: 

 Erin McCarthy, Partner 
 t +61 8 8205 3468 
emccarthy@piperalderman.com.au

 Eliza Hampton, Lawyer 
 t +61 8 8205 3330 
ehampton@piperalderman.com.au

The Commission will continue its public 
hearings in 2015, but it is not likely they 
will be held before April. 

A copy of the interim report can be 
viewed using this link:

http://www.tradeunionroyalcommission.
gov.au/reports/Pages/default.aspx 



Amendments to ASX Guidance Note 27 - 
Trading Policies
On 30 January 2015 the ASX released an amended version of ASX Listing 
Rule Guidance Note 27 - Trading Policies which provides updated guidance 
to listed entities regarding compliance with the requirements of ASX Listing 
Rules 12.9 to 12.12 regarding trading policies. Partner, Esteban Gomez and 
Associate, Rachel Austin discuss the updated Guidance Note.

Notably, the amended GN 27 is now 
significantly more detailed than the 
previous version of GN 27 and provides 
listed entities with additional practical 
guidance on ASX’s expectations regarding 
trading policies.

In particular, the amended GN 27:

 � Reminds entities that the policy 
objective of implementing a trading 
policy should not only be to prevent 
the actual occurrence of insider 
trading, market manipulation or 
the obtainment of an improper 
advantage, but to avoid the 
perception of the same and the 
significant reputational damage that it 
may cause.

 � Provides guidance as to who trading 
restrictions should be applied to. GN 27 
provides that an entity’s trading policy 
must apply to its key management 
personnel, which are taken to include 
the entity’s directors and any senior 
executive (including the CEO) who 
has authority for planning, directing 
and controlling its activities (KMP). GN 
27 also suggests that an entity should 
consider extending its trading policy 
to cover the close relatives of KMP, as 
well as considering the appropriateness 
of applying the policy to other types of 
employees. 

 � Provides practical guidance as to 
when trading should be restricted, 
including the requirement to have 
“closed periods” where KMP are 
generally prohibited from trading 
(which can be complied with 
by having “trading windows” or 
specifying “black-out periods”). It also 
provides guidance on:

 � reserving the right to impose ad 
hoc trading restrictions;

 � trading in exceptional 
circumstances with prior 
clearance, such in cases of ‘severe 
financial hardship’; and

 � examples of trading that are 
commonly excluded from the 
restrictions in a trading policy.
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 � Details examples of additional 
restrictions that entities should 
consider including in their trading 
policies, such as trading in derivatives, 
short-term trading, short selling, 
hedging transactions, margin lending, 
and trading in securities of other 
entities where insider information is 
held. 

 � Provides recommendations regarding 
the administration of the policy, 
such as procedures to clear trading 
as well as measures entities should 
implement to monitor and enforce 
compliance with its trading policy. 

In light of the amendments to GN 27, 
listed entities to whom the rules apply 
are strongly urged to review their trading 
policies. 

For further information contact: 

 Esteban Gomez, Partner 
 t +61 7 3220 7731 
egomez@piperalderman.com.au

 Rachel Austin, Associate 
 t +61 7 3220 7745 
raustin@piperalderman.com.au
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